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ACCESSING BIODIVERSITY AND SHARING THE BENEFITS

sible the benefits from their biological resources.

e Maximize collective benefits in the medium
term.

e Maximize short-term benefits.

The institutional framework to negotiate the agreement
within UZACHI was a nested scheme where each com-
munity discussed the issues related to their biological
resources in a general assembly. Then, the communities
gathered and let the organization know their concerns and
interests through three delegates. The delegates assembly
set their priorities as explained above, and a negotiating
team was then formed to contact Sandoz. This multi-lay-
ered process included technical and information support
provided by ERA, which in turn had a formal agreement
to collaborate with UZACHI.

ERA also served as a communication path between the
UZACHI negotiating team and Sandoz, translating messages
to Switzerland and back to the communities. This transla-
tion function was not merely changing words from one
language to other, but making the messages understandable
to both Sandoz officers and the Zapotec and Chinantec
communities. To do this work, ERA had financial support
from private foundations and was not a contracting party. It
had no benefit from the contract besides previously agreed
upon honoraria.

Access
One of uzACHI’s goals for the negotiation was to develop
as far as possible the communities’ capacities to add value

to their resources and products. This goal is consistent
with the priorities outlined above, and it made the issues
of infrastructure and social capital building more important
to the negotiations than the royalties issue. This contrasts
with most ABS initiatives, where royalties play a central
role in the contractual design.

Another negotiating goal was to retain any right of ac-
cess to the community lands. Thus, access for Sandoz was
only indirect, and uzAcHI offered value-added products.
This approach gave them room to receive benefits other
than royalties and enable them to demand infrastructure
investments, training, collection fees, laboratory work,
and collaboration fees. Of course, a share of the benefits
in case a new product would be developed and marketed
was also negotiated.

From the Sandoz perspective, the main interest was not
pharmacological but a more strategic one. They wanted
to understand how they could engage in long-term bio-
prospecting activities. They were also exploring the
potential risks and benefits of the cBD’s new legal frame-
work. In contrast with other bioprospecting firms, Sandoz
is not a natural products business and is not interested
in traditional knowledge. Their approach is not to find
“active principles” in medicinal herbs and convert them
into drugs. Most of their products come from chemical
synthesis and their expertise relies in combinatory chem-
istry. However they had observed competitors, such as
Merck or Schering, investing in bioprospecting, and their
administration wanted to have first-hand understanding

UZACHI

A

Operational plan
and coordination

Payments

$

Sandoz Administrative Unit

» Communities revolving funds

UZACHTI’s laboratories fund

Endowment to trust fund in case
successful molecules found

Community-owned,
protected lands and forests

l Litter samples

UZACHI’s microbiology lab

Isolation and
characterization

Sandoz Research Unit

Figure 5. Overview of uzacHI-Sandoz Agreement. The private party in the agreement received isolated and character-
ized samples and did not have access to the territory. On the other hand, the organization and its communities received
upfront short-term benefits in the form of capacity building and direct financing of prospecting activities.
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of the opportunities and risks involved in this emerging
area. The main interest for Sandoz in bioprospecting was
that if the chemists in Switzerland had hints from ecolo-
gists collaborating with in-field organizations in tropical
areas these chemists might find strategic paths for their
combinatory chemistry capacities.

On the other hand, for a high-tech industry like Sandoz,
the most interesting taxonomic groups are not plants or ani-
mals, where knowledge has accumulated for centuries and
the most interesting compounds are already in the market,
but instead: the microscopic world, which only began to be
explored at the end of nineteenth century and which is one
of the most promising field for future discoveries.

Under the agreement, UZACHI took care of all field
operations, under mutually agreed standards and under
precise and stringent field and laboratory protocols. This
ensured useful results for Sandoz at their chemistry labs
in Switzerland. UZACHI sent their people to Basel to
be trained on the protocols, and then started collecting
forest debris samples which they processed in their lab,
isolating and characterizing microscopic mushrooms and
actinomycetes, selecting those that seemed to be involved
in ecological relationships such as commensalism, sym-
biosis, or parasitism, filing strains into their collection, and
mailing duplicates to Basel for chemical analysis without
disclosing the biological identity of the samples.

Benefit Sharing

From the start it was evident that the asymmetry between
Sandoz and uzacHI was huge. Hence, the scheme of a
partnership based on a percentage of net earnings as
royalties seemed very unlikely to benefit UzZACHI, whose
strategy was not to include sensitive information, such as
traditional knowledge, in the agreement and to take, as
soon as possible, their benefits: increased human, social,
and physical capital.

Hence they ensured that most benefits would material-
ize in the short term. This proved wise, because near the
end of the contract Sandoz merged with Ciba, the lead
research laboratory in Basel was restructured, and the
new administration did not give high priority to long-
term chemical innovation processes. This decision has
unpredictable consequences to the competitiveness of
Novartis-Pharma, but in any case UZACHI accomplished
its main short-term objectives.

This case is also peculiar in terms of ABS because
they did not need a long chain of intermediaries. The in-
frastructure was owned by Sandoz during the three-year
contract and then passed to UZACHI ownership. UZACHI
has since used the lab for its own activities. Payments for
sampling and laboratory jobs were deposited directly into
UZACHI’s account, and were first used to cover operational
expenses. Three years after the contract expired, the earn-
ings that remained were used to finance further prospecting
activities. Payments to communities were transferred from
UZACHI’s bank account to each community’s account on
a revolving basis after they had their own administrative
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system to use these funds to finance small projects. In this
way each community’s financial assets increased a little,
and UZACHI increased its capacities.

Although the contract was basically a research endeav-
or, in which Sandoz tried to understand how bioprospect-
ing could help its own pharmaceutical research, there is a
chance that some compounds, within the thousands that
the project yielded, may be interesting and lead to the
development of novel pharmaceutical products. In that
case, UZACHI would receive a previously agreed-upon
fixed royalty. The amount negotiated was an endowment
big enough to finance their technical staff in perpetuity. It
will take years to see if any compound or molecule will
yield such a result, but at present, UzACHI feels that the
benefits it received were fair.

Social Controversies

Social objections to this project have to be placed into
context at the local, regional, and national/international
levels. Locally, the project had wide support from UZACHI'’s
communities because they proposed it. Their basic concerns
were met: control over access to their lands and resources
and benefits from their biological resources. However, con-
troversies did arise. There was a tendency to give more jobs
to youth from the south (Zapotec) area, and the Chinantec
people asked for a more equitable job policy. Unfortunately,
the project did not expand enough to provide more employ-
ment. Two communities had problems agreeing on how to
manage the community fund and set the priorities for using
it, which delayed the transfer of funds to one community
for a couple of months, and to the second one for a couple
of years. This situation provoked tensions, but finally all
community funds were transferred.

At the regional level, the project had little or no at-
tention despite efforts made. Two regional information
meetings had a very weak response from neighboring
communities, and UZACHI also asked the local radio
station to broadcast information about the project. The
people in charge said the issue had insufficient interest
to expend airtime on it. Much later, two years after the
contract expired and Sandoz disappeared as such, some
people at the radio station realized the importance of the
uzACHI-Sandoz project. Indigenous communities directly
prospecting on their own lands and receiving Swiss Francs
to their bank account now seemed unusual and interesting.
Unfortunately, the door for more bioprospecting activities
was already closed, at least for the moment, because ne-
gotiations with Switzerland were suspended until a clear
legal access framework was available in Mexico.

This situation upset the people at the radio station, who
then used their airtime to discuss UZACHI’s selfish attitude.
They also charged uzAcHI with “biopiracy”, because, as
they understood the contract, UZACHI gave Sandoz seeds,
herbs, and traditional knowledge that was not their prop-
erty, but a natural and cultural endowment that belonged
to the Zapotec and Chinantec peoples. However, these
components had been explicitly excluded from the very
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ACCESSING BIODIVERSITY AND SHARING THE BENEFITS

beginning and for the same reasons.

At the national and international level, the claims
from the local radio were magnified through the newspa-
per “La Jornada” with aid from the Rural Advancement
International Foundation (RAFI) (known today as the
action group on Erosion Technology and Concentration
(ETC)). RAFI posted the “biopiracy” accusation on the
Internet and circulated it via many international email
networks. These claims were stopped by uzAcHI leaders,
who asked representatives of neighboring communities
to clarify things. UzAcHI publicly showed that they were
using their legitimate rights over their territories, and that
they did not commit to the project any plant, animal, or
any traditional knowledge. Regarding other communities’
interest in benefiting from bioprospecting, UzACHI let them
know that they hoped more communities would benefit
from their biological resources, and that they would be
willing to develop a new bioprospecting contract along
with other communities whenever that might be possible.
In response, two dozen community representatives from
the region signed a letter of support of uzAcHI and pub-
lished it in the state newspapers. They did not have the
money ($3,000 USD) to publish it in a national journal so it
was never known at the national or international levels.

An interesting fact is that indigenous communities in
Oaxaca’s Sierra Norte are deeply interested in gaining
control over their biological resources and in obtaining tan-
gible benefits from them on their tables and their pockets.
Bioprospecting projects in their broadest sense, including
“soft” biotechnology, are only one of several ways in which
to achieve these aims.

Current Situation

UZACHLI’s international activities are on stand-by because
there is legal confusion regarding the current ABs legal
framework in Mexico. Under current circumstances, both
the industry and the communities’ organization cannot
commit to long-term ABS contracts. However, the interest
of local communities in bioprospecting is high, and they
would be willing to negotiate a new contract under the ba-
sic principles outlined above and within a comprehensive
regulatory framework.

On the “internal front” uzAcHI is still developing its
biological resources potential. It has become the main
supplier of mushroom “seeds” to other communities in
the region, concentrating on the saprophytes Pleurotus
ostreatus and Lentinus edodes. UZACHI does not seek to
profit from the mushrooms themselves, but from the tech-
nical advice they can give to other communities to set up
their own rustic mushroom production units. This initiative
has helped recover mushroom traditional knowledge that
was very fragmented and had nearly vanished; this reap-
propriation process is helping mushrooms to reappear on
Oaxacan tables.

In the near future, UZACHI may expand its local bio-
prospecting activities aimed at regional consumption and
self-sufficiency. The organization has collected the main
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edible mushrooms found in its communities and can de-
velop the technological package to cultivate them. Again,
the main approach is not to profit from supplying biomass,
but from technical services.

Another bioprospecting area being developed by uza-
CHI is tissue culture for the reproduction of ornamental
plants with two purposes: The first is to commercialize
orchids, cycads, ferns, and bromeliads, internalizing in
the price the tissue culture costs and a fee to support the
conservation areas. Hence, plants obtained through “soft”
biotechnologies may help pay the costs of stewardship
of mother plants and their natural habitat. Technical as-
sistance contracts with other communities could be the
second purpose. In the long run, this activity may support
the development of a market for sustainably produced
ornamental plants and a network of indigenous com-
munities producing and marketing these “exotic” plants
internationally. Regarding plant variety protection the
visualized strategy could be to publish the characteristics
of the varieties so the materials may be regarded as “previ-
ous art” and not subject to patent or plant variety claims.
This could help prevent biopiracy. The benefits from these
activities will come directly from marketing plants and not
from proprietary claims over germplasm or the royalties
produced by such rights.

Among many other lessons, this experience shows
that bioprospecting agreements can reach legitimacy if
they are a part of a much wider process of social and cul-
tural appropriation of territories and resources. Thus, full
implementation of CBD objectives at the local and national
level is a precondition for the development of locally and
regionally legitimate ABS projects in Mexico.

The Maya International Cooperative
Biodiversity Group (ECOSUR-University
of Georgia-Molecular Nature Limited):
Bioprospecting Resources and their
Associated Traditional Knowledge

Brief Overview

The Maya International Cooperative Biodiversity Group
was one of the 1CBGs approved in 1998. The Maya 1CBG
was created on the premise that biological resources and
traditional knowledge can be effective motivators for com-
munity development and resource conservation through the
development of natural products such as phytomedicines
and agroecological programs, as well as through the de-
velopment of patentable pharmaceuticals (ROSENTHAL et
al. 1999). The participating institutions in this ICBG were
El Colegio de la Frontera Sur (ECOSUR) in Mexico, the
University of Georgia (UGA) in the USA, and a small United
Kingdom based biotechnology company named Molecular
Nature Limited (MNL) that was funded in 1999. The study
area for the project was the Chiapas highlands, in southeast
Mexico, a region with political conflict, extreme poverty,
and cultural erosion. For an overview of the agreement,
see Figure 6.



In terms of access to genetic resources, the Maya ICBG
undertook an important effort to obtain pic from the com-
munities, both in terms of time and resources dedicated to
the task. The benefit-sharing provisions in the Maya ICBG
contained some of the most comprehensive packages, in-
cluding co-ownership of patents, technology transfer, and
dissemination of “science-validated” traditional knowl-
edge (BERLIN et al. 1999). Unfortunately, these were
not enough to give the project viability in the Chiapas’
highlands. Early in its development, opposing regional
organizations of traditional healers coupled with radical
organizations at the international level rendered the project

politically infeasible, forcing the definitive shut down of
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the project in October 2001. Thus, this section outlines the
proposal and the process, but does not describe a finished
and implemented bioprospecting project.

Institutional Context

The traditional medicine of the Chiapas’ highlands is un-
usual in that the communities do not systematically culti-
vate medicinal plants. The Tzotzil and Tzeltal typically use
fresh plants to produce remedies and do not use cultivated
species dried or bought in local markets. Communities
obtain the most common plants at the sides of roads and
paths or in secondary forests, and, although some species
are found in restricted habitats, the system appears to have

In lel dual Biological materials Bioassay results and validation of TK
... - * ECOSUR = > UGA
Communities  wedicinal plant gardens. Bar-coded samples
4 4|} documentation and !
' dissemination of TK, product i Bioassay results
\ quality control, agroecological E validation of TK’an d
' pest control, and promotion of !
! lidated di ! molecular structures
\ validated remedies '
Representation ' !
' i | Bar-coded
\ i 1
\ . Technical | samples
'\‘ Econofrlmc assistance, . .
! benefits possible Tl
‘\l et \\pa{t’nershlp "> MNL
/° Community-
i owned enterprises ;
““natural products”
Participation
 /
Promaya Y Y '
y — Filing for intellectual property protection
Negotiation of license agreements
All intellectual property is co-owned.
Net revenue is shared equally
(ECOSUR, UGA, MNL, Chiapas Fund).
Funding for conservation
of biodiversity and 25% net revenue .
promotion of TK from license License Payment
. ) . .
Chiapas’ Highlands Fund Licensee

Figure 6. Overview of Maya 1cBG. The complexity of the institutional design is self evident from the figure. Although
ECOSUR, UGA, and MNL agreed on the terms of the collaboration, and on the side of the Mayan collaborators there was
agreement with individual communities, second and third level social organizations (such as OMIECH and COMPITCH)

objected to the agreement.
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worked well until recently, when population growth and its
ecological impact affected the availability and distribution
of some species. In addition, the poverty in which most of
the population of the region lives has created great pressure
on their cultures and traditions, leading to cultural erosion
and loss of knowledge. Preventing the irreversible loss of
traditional knowledge is one of the greatest challenges for
the region. The Maya ICBG was an attempt to advance in
this area in the field of ethnomedicine and ethnobotanical
knowledge. The Maya 1CBG’s choice of Chiapas for the
project could be considered risky, but given the social
needs, it was definitely worthwhile.

Poverty, culture, and indigenous rights are issues
of great social and political relevance in contemporary
Chiapas and Mexico. The Zapatista movement uprising
began in 1994 and after a decade no profound and peaceful
solution has been found.

In terms of the academic context, this project had an
ideal platform, with more than three decades of work on
ethnobotanical knowledge by Drs. Brent and Eloise Berlin
and with ECOSUR, a regional research center well equipped
and committed to make science one of the driving forces
towards sustainable development in the region. Many of
the communities where the project was promoted had done
previous work with ECOSUR.

Access

The Maya 1CBG sought to respect the rights of the com-
munities over their plants and knowledge. To that end, the
pIC of the communities was essential before collecting with
biotechnological development purposes could take place.
All channels available were used to transmit the project’s
aims: leaflets in Mayan languages, meetings in community
assemblies, radio broadcasts, and plays. By “community”,
the project meant the paraje, a sub-unit of agrarian com-
munities that traditionally maintained a high degree of in-
dependence in their decisions. The high number of parajes
within agrarian communities has rendered them unable to
handle a number of issues relevant for communal life, but
the paraje seemed like the right choice as the basic unit of
social involvement with the project. Eventually, to comply
with national legislation that does not recognize this legal
unit, the permits would have to be revalidated before the
general communal assembly, which in most cases respects
the decisions of the individual parajes. However, the politi-
cal turmoil generated by the project prevented its efforts
and the validation of the individual community decisions
before the general assemblies did not take place.

Benefit Sharing

Equitable benefit sharing is one of the objectives of the
CBD, and the Maya ICBG attempted to implement it fully.
Of particular importance was to provide short-term as
well as long-term benefits, recognizing that communi-
ties could not adjust to the timeframes typically found in
pharmaceutical research. Proposed benefits in different
time frames included:
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Short term
e Assistance in developing medicinal plant gardens
and information leaflets about medicinal plants in
local languages;

e Production of documents and databases on tradi-
tional knowledge that, if desired by local communi-
ties, could be used to defend traditional knowledge
against misappropriations;

¢ Generation of a sound biological and ethnobotani-
cal information base, including a dissemination
strategy at the local level and among academic
centers in Mexico, thus directing research efforts
to the region and making them more efficient;

e Work on agroecological experiments directed at
exploring the potential of medicinal plants for the
control of disease in local crops, which if success-
ful, could reduce the damage caused by disease and
by mitigation practices, since these technologies
would be freely available;

¢ Dissemination of traditional knowledge among the
communities in the highlands through workshops
and other means;

Mid-term

e Studies on the biological activity of traditional
remedies aimed at identifying the most active and
effective and creating a constructive bridge between
formal and traditional health systems, increasing
the interest of the former in the latter;

e Evaluation of the technical and economic potential
of species as phytomedicines in national and in-
ternational markets, as well as assistance for small
local cooperatives interested in the sustainable pro-
duction of these species and remedies;

Long term

e Assessment of chemical compounds found in plants
with the potential to become commercial products,
with communities benefiting from a share in the net
revenue obtained. In case a biotechnological prod-
uct was developed as part of the Maya ICBG; and

e Explicit agreements to split the net revenue
equally among the partners (ECOSUR, UGA, MNL,
and a Chiapas Highlands Development Fund). to
guarantee that 25% of direct net revenue would be
invested in the region, and both UGA and ECOSUR
commiting their share, an additional 50%, to eth-
nobotanical research in the region.

Moreover, with a view to safeguarding the rights of
communities, the Maya 1CBG considered the creation of a
participation mechanism for the communities as partners
in the project. Promaya was conceived as a social organi-
zation with representatives from the communities in the
Chiapas highlands to help them coordinate their participa-
tion in the Maya 1CBG. This organization would not only
participate in the Maya ICBG’s decisions, but would also



be co-owner of any intellectual property arising from the
project, with the right to propose and veto proposed uses
and to negotiate licenses on the products of the project.
This aspect represents one of the most significant in-
novations of the Maya ICBG in comparison with other
bioprospecting projects.

Social Controversy

Representatives from the 1cBG approached oMIECH3? in
January 1998, before the response to the request for ap-
plications was submitted to the usa National Institutes
of Health, to assess their interest in participating. At that
meeting, they showed little interest and expressed some
opposition to the involvement of a private commercial
partner and to Dr. Berlin, as a leader of the group, with
whom there was some pre-existing antagonism. This first
encounter was intended to invite them to participate as one
of many organizations in Chiapas. The 1CBG believed that
OMIECH, COMPITCH?3 and other organizations could benefit
from the natural products laboratory to improve quality
control, production processes and marketing.34 In addition,
these organizations could assist in disseminating the results
of the Maya 1CBG in the region. Assurances were given
that the project would not start without the proper legal
framework in place, either contractual or legislative.

No further contact was made until after the grant was
awarded and the Maya ICBG organized a workshop and
forum on Mexican experiences on ABS in March 1999 as
one of their initial activities. Representatives of nongovern-
ment organizations, government, the Senate and academic
institutions attended the forum where discussions centered
around Mexican experiences that could help both the legis-
lative and regulatory process in Mexico and also contribute
in the design of the Maya ICBG. OMIECH participated at that
forum as an observer, sending two representatives from
their board of directors. The presence of representatives of
different sectors was intended to enhance understanding
and communication regarding ABS. However, these efforts
did not achieve specific commitments by legislative or
government representatives. On the legislative front, ad-
vances were slow. However, the initiatives mentioned in
the following section are, in a general sense, a response to
this and other efforts, including the 1997 Senate Seminar
and social and legal objections to other bioprospecting
projects that have altogether raised the level of this discus-
sion in Mexico.

Other project activities did not start immediately for
various reasons. Of fundamental importance was that
bioprospecting activities could not start before pIC was
obtained from the communities and the permit for col-
lecting under Article 87 Bis of the EEEPGA was issued.
However, activities that could start without delay included
training of research assistants, information and negotiation
meetings with the communities from which consent was
sought, setting up of the natural products laboratory at
ECOSUR, establishment of medicinal plant gardens at the
community level, and scientific collecting for ECOSUR’s
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herbarium as well as the associated taxonomic work as part
of the biodiversity survey. By May 1999, the decision was
taken to initiate plant collecting for scientific purposes and
the trainees started work that summer. Since no bioassays
were involved and no extracts were to be derived from the
collected plants, this part of the work fell within what is
commonly referred to as scientific research, which was
already authorized by the government under the respon-
sibility of the herbarium’s principal researcher. Also in
May 1999, an agreement on minimal principles regarding
Intellectual Property Rights was signed between ECOSUR,
UGA, and MNL.

Work on the legal framework of the project also con-
tinued, including the design of Promaya as a fund and
as an organization. OMIECH was also invited to provide
comments and to be involved in Promaya, and a meeting
was set for mid-September with them. Unfortunately, the
meeting never took place, since OMIECH’s first press re-
lease opposing the project was published on 11 September
1999. This first attack on the project was followed by a
series of letters between ECOSUR and OMIECH; however,
no formal meeting could be arranged. To avoid any mis-
understandings regarding the activities of the Maya ICBG,
the project halted all plant collecting activities in early
November 1999.

From that moment on, the conflict escalated on several
fronts: OMIECH started to distribute communiqués to the
municipalities and communities as well as to transmit
radio broadcasts, seeking to halt the project. RAFI also
got involved, and a campaign opposing the project was
launched at the national and international level. While
the local campaign did not change the minds of the com-
munities who had granted consent, it did start to cause
problems for other projects at ECOSUR. At the same time,
RAFI’s campaign put pressure on SEMARNAT. Meetings at
ECOSUR and in the communities were organized by the
Maya ICBG as a strategy to clarify the project’s intent and
activities.

The situation did not improve during the following year,
despite efforts by SEMARNAT to serve as mediator in the
conflict and two meetings of a negotiating committee that
were held in mid-2000. The institutional efforts naturally
slowed down towards the end of the federal administration
in December 2000, without resolving the conflict.

Current Situation

During its efforts to obtain pIC from the communities, the
Maya ICBG obtained written consent from 46 parajes in 15
of the 28 municipalities in the study area. Eight medicinal
plant gardens were established upon community request
and some $50,000 USD had been secured in funds towards
the Chiapas’ Highland Maya Fund. The ethnobotanical
collection database contains almost 6,000 records rep-
resenting 1,047 species. Numerous academic exchanges
and workshops were held. Scientific work was carried
out on a number of related issues, including propagation
of native species, pest damage to medicinal plants, po-
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tential of medicinal plants as a means to control cabbage
pests, cultural transmission of ethnobotanical knowledge,
Maya soil classification, and veterinary ethnomedicine. Of
course, no results from bioassays exist since those activi-
ties never took place.

An example taken from a leaflet shows the kind of
information being disseminated in Chiapas during the dis-
cussions. Under the heading “What is a patent?” is this
explanation: “A patent is when a person, industry, business,
university, research center, or government becomes owner
of cultural heritage, biodiversity, ecosystems, and genetic
resources, saying it discovered something in them and it
is the only one that can use them. A patent is taking away
the sacred and the spiritual in our lands, plants, animals,
and lives.” The level that discussions in the press and in-
ternet reached is beyond description and shows the risks
of unaccountability in “communications”.

During 2001, the usa government suspended fund-
ing for a year, giving time for the conflict to be resolved
and the permits obtained. However, the application for a
plant-collecting permit for biotechnological purposes was
finally denied in the midst of political pressures. ECOSUR
decided to withdraw from the Maya ICBG indefinitely in
October 2001.

Lack of clarity and inadequate adaptation of the prin-
ciples set out by the CBD into Mexican national legislation
are part of the reason for the suspension of the project. An
alternative solution would have been the recognition of the
customary rules of these traditional communities which is a
constant call in all the forums where traditional knowledge

is discussed. As mentioned above, the granted consent of
the local communities would in time have to be reflected in
the mechanisms of formal agrarian law which is currently
the only means to canalize pPIC issues, despite the fact that
the decisions of the parajes are generally recognized by
the legally defined agrarian community. However, due to
political pressures the process towards obtaining the formal
document of piC was interrupted and the formal applica-
tion was prematurely submitted to the authority. In the
absence of such formal document the authority had clear
technical grounds to deny the authorization and thereby
finally burry the controversy. While it may seem that the
project was therefore halted due to a technical deficiency,
it seems clear that the lack of enforceability of a federal
decision to upheld the validity of the consent of some
of the communities or parajes meant that the granting
of the collection permits for biotechnological purposes
could lead to a deepening of the social conflict. Behind
the technical deficiency there was rather an attempt to halt
confrontation and alleviate the political tensions generated
by the project.

Beyond the particularities of the social conditions
in Chiapas that led to the heated controversy around the
project and that could not have happened in other parts of
the country, the project also highlighted the fact that the
existing regulatory framework did not consider the tradi-
tional knowledge associated to genetic resources nor the
rights of their holders, an issue that needs to be addressed
at the national level.

Future Access and Benefit-Sharing Regulatory Framework

Regarding future legislation there are at least two ini-
tiatives in Federal Congress: one submitted by Federal
Representative Alejandro Cruz Gutierrez (Institutional
Revolutionary Party (Pr1)) and the other by Federal Senator
Jorge Nordhausen (National Action Party). Both initiatives
are undergoing evaluation by the corresponding Congress
Committees3S and have not yet been discussed in the ple-
nary, but they have been published in the Parliamentary
Gazette30. The Nordhausen initiative has been partially dis-
cussed both by the legislative and some executive branches
of government. Since a Committee already discussed a
draft of the law, Congress is likely to consider this initia-
tive during the 2004 parliamentary sessions.

Although these initiatives may never become laws,
briefly describing and commenting on them is useful to
show some of the issues that must be dealt with in order
to achieve a comprehensive framework and a legitimate
environment in which to comply with cBD rights and ob-
ligations at the national level.

The PRI Initiative

This text is an attempt to gather into one comprehensive
regulatory framework both access to genetic resources and
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biosafety. ABS regulation is comprised of eleven articles
related to access conditions and intellectual property,
which are summarized in the following paragraphs. The
law initiative is of federal jurisdiction and proposes the cre-
ation of two competent authorities: a Biosafety Technical
Counsel comprised of scientists and technicians and a
Biosafety Mixed Committee including representatives of
the Ministries of Agriculture, Environment and Health,
as well as representatives of consumers, industry, and
professional associations. Thus, it emphasizes biosafety
and not ABS.

The initiative defines the property issue by declaring
genetic resources as a Patrimony of the Nation, and it reaf-
firms that biodiversity conservation and the sustainable use
of genetic resources are of public interest. These principles
could help clarify and simplify State participation in ABS
agreements. The scope of the law explicitly includes both
wild and domesticated species, but no reference to aquatic
species is made. Under this law, access to genetic resources
would require an authorization from the Biosafety Mixed
Committee. A minor contradictory disposition states that
bioprospecting requires authorization from the Biosafety
Technical Counsel. Access pursued in collectively owned
land (communities and ejidos) would require the previ-



ous consent of the General Assembly, notwithstanding the
fact that this approach still does not solve the resource
distribution problem. The applicants must sign an Access
Agreement, which must contain: a) the identification of
the resource, its use, and any risks derived from its use;
b) the material transfer agreement; c) the participation of
national researchers; d) the obligation to share the results
of the research; and e) a fee to guarantee compliance.
The Committee shall publish in the Official Federation
Gazette any resolution regarding access applications and
will manage a record of related activities. This principle
of information and public registry is important and should
remain in any future legislation on ABS.

The authorizations could be denied whenever: a) there
may be adverse effects on human health or on the essential
elements of peoples’ and communities’ cultural identity;
b) the species or geographic areas involved are considered
strategic for national security; ¢) an uncontrollable impact
on the environment may occur; d) the species involved are
endemic, rare, or endangered; e) ecosystem vulnerability
conditions might increase; and f) there is a risk of genetic
erosion. The proposed regulation of intellectual property
is confusing because it excludes from protection any liv-
ing form and any genetic material (while allowing for
process patents) but later gives protection to discoveries.
It also confuses patents with plant breeders’ rights when
referring to patenting requirements (new, homogeneous,
stable, distinct, and generic designation). Thus, the regu-
lation will need technical clarification. It excludes from
protection the genetic sequence information of a gene in
order to eliminate barriers to biotechnological research. If
not well defined and delimited, this proposal may, in turn,
be in violation of trade-related obligations that Mexico has
acquired. It mandates that no rights will be recognized
whenever the collected samples were illegally acquired or
whenever collective knowledge of indigenous communi-
ties or peoples was used. This last principle may seem a
reasonable protection but on closer inspection it raises the
question of whether prohibition is valid or if indigenous
communities and peoples should be granted the right to
say yes or no to such forms of protection.

The regulation mandates the Biosafety Mixed
Committee to review patents or any other intellectual
property right granted outside the country but based upon
national genetic resources in order to allow claims for
royalties or nullity. The exercise of patent review will be
useful, and it is needed input for future legislation; how-
ever, it is not easy to see how this is a matter of biosafety
(at least in the way the concept is implemented in the
context of the CBD).

The Nordhausen Initiative

This initiative has a better structure, reflecting a more
careful discussion developed by an interdisciplinary group
before submitting it to the Senate, although information
on the extent of consultations is not available.
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The proposed law is meant to be federal to achieve co-
herence and certainty, but implementation can be executed
locally. Once a law has allocated jurisdiction, transfer of
some power can be coordinated between federal and state
governments. The industries the law is to regulate are not
listed but it is likely to regulate commercial activity as a
whole. Certain provisions could affect specific industries;
for instance, the biotechnology industry is affected both
by IPR provisions and access provisions of the initiative.
The proposed law is not likely to modify the current
segregated agricultural framework, but since it includes
domesticated species, it will fill many gaps and standardize
regulation over different species. Simultaneously, however,
it ignores its relationship with the International Treaty on
Plant Genetic Resources for Food and Agriculture, signed
in November 2001.

With regard to ex situ collections, the proposed law
states the types of authorizations required. Germplasm
banks seeking to pursue collection in Mexican territory
must obtain a specific authorization. On the other hand,
“Ex Situ Conservation Centers” are recognized by the
law and must notify SEMARNAT of all Material Transfer
Agreements related to Mexican resources. However, many
aspects are not regulated and therefore wGA provisions and
the NOM-126-ECOL-2000 regarding scientific collections
would be applicable.

The enforcement authorities are meant to be SEMARNAT
and its dependent and related agencies (INE and PROFEPA),
CONABIO, the Secretariat of Agriculture, Livestock, Rural
Development, Fisheries, and Food (regarding plant breeders’
rights), and the Mexican Industrial Property Institute.

The differences between commercial and noncom-
mercial purposes are defined by exclusion. Furthermore,
differences are only evident regarding ex situ regulation;
the proposed law does not regulate scientific collection
since its scope is determined by the definition of “access”
which only comprises commercial and economic activities.
If properly developed, this initiative would regulate only
commercial activities, leaving scientific applications to the
current regulatory framework. The main characteristics of
the access procedure would run as follows:

e The applicant must obtain an authorization from a
Federal Executive Authority (SEMARNAT).

e An “access agreement” must be signed with the
Federal Government (SEMARNAT, which has juris-
diction), the resource provider, and the intangible
component (traditional knowledge) provider, if
any.

e Ifrelevant, an authorization must be obtained either
for collection done by a germplasm bank, transport
to any area not specified in the access agreement,
export of the material collected, or transfer of the
rights and obligations given by the access autho-
rization.

The issue of State participation in ABS activities is a
grey area. Particularly, having the State as a party to the
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access agreement is an example where the justification is
somewhat blurry and might prove to be counterproductive.
Despite the fact that the initiative is carefully designed,
there are some issues that should be addressed in order to
obtain greater clarity and coherence. These elements also
show the complexities involved in reaching a harmonious
transectorial regulation: the procedure and requirements
for authorization are not defined for germplasm banks; for
general-access authorization, the environmental impacts
requirement is not clearly regulated; and the participa-
tion of Mexicans in research and development is required
but not defined. Regarding IPRs, a provision involves the
evaluation of the proportion of “relevant knowledge”
given by each party in order to distribute the resulting
1pRrs. This obligation will be difficult to estimate and may
overemphasize the role of patents over short-term ben-
efits. It also undermines the intrinsic value of the genetic
resource in the overall ABs scheme because it attends only
to the added value.

The proposed law does not resolve the issue of own-
ership of the genetic resource because its provisions
concerning consent are sometimes based upon the owner
of the land and sometimes upon the federal government
(probably assuming that it is the owner of the resource).
The initiative should outline the issue more carefully.

One provision states that any protection of derived
technologies must be shared between the parties. This
could represent a form of compulsory license that might
be contrary to international agreements (such as TRIPS).

Another provision requires that intellectual property
authorities verify the presentation of documentation prov-
ing legal access, prior to the granting of any right. This
does constitute an incentive for sustainable use, but unfor-
tunately, as phrased this measure allocates the burden of
proof to the intellectual property authority and not to the
applicant, as it should in order to be effective.

Also, giving burden of proof to the victims of an al-
leged infringement through “conducting acts contrary to
the usage and customs of indigenous people, ejidos, and
communities that affect their cultural rights” eliminates
any advantage the measure could have in promoting access
to justice. This kind of inequity will have to be dealt with.
Furthermore, regarding traditional knowledge (referred to
as “intangible component”), the stated public record does
not grant any specific positive right to its holders and the
stated certification system is not regulated. Thus, the
overview of this initiative shows that it has a chance of
being reviewed and transformed into a workable law if it
is enhanced technically and if its proponents manage to
overcome the current impasse into which it has fallen.

The three cases of bioprospecting projects and agree-
ments described above showed that it is urgent to develop a
comprehensive regulatory framework. As this latest section
shows, the task is far from complete, and it is not only a
matter of legislation. The law has to be built in a coherent
manner relating to the institutional framework that will
enforce it, and this is not an easy task in Mexico. Even if
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these institutional problems can be properly addressed by
the proposed law, there is still the issue of legitimacy. This
can only be achieved if the process of building a regula-
tion involves wide public consultation and addresses some
basic concerns: the privatization of common and/or sacred
resources and knowledge and the patenting of discoveries,
among the most obvious and deeply felt social demands.
If limits and criteria can be clearly set, both in access and
intellectual property regulation, then the framework for
bioprospecting activities can be built on a more rational,
simple, and legitimate fashion. If patents continue to be
granted around the world on sequences and organisms with
no clear inventive steps, then the whole of bioprospecting
is put on the stand and accused of biopiracy. The differ-
ence between discovery and invention has to be clear cut
if social legitimacy is to be gained for bioprospecting in
the medium term.

It is difficult to assess at this point what will emerge
from the current analysis and discussion of the initiative
within the Senate and the executive branch, but it is most
likely that substantive changes will be made before it is
passed to the lower chamber. Needless to say, the process
of public consultation involved in a law of this nature may
also be time consuming. Both of these factors may imply
that it will yet take some time for Mexico to have specific
access legislation

Multilateral Level

At this level, there are relevant initiatives related to ABS.
In particular, a group of countries met in Mexico in 2002
and jointly issued The Cancun Declaration of Like-Minded
Megadiversity Countries, hereby they created the “Group
of Like-Minded Megadiverse Countries” with the follow-
ing objective: “to jointly explore ways to ...harmonize our
respective national laws and regulations on the protec-
tion of biological diversity, including related knowledge
as well as access to biological and genetic resources, and
the sharing of benefits arising from their sustainable use”.3’
Furthermore, these countries targeted 15 specific objectives
that broaden the agenda beyond access to genetic resources
and benefit sharing to include coordination in international
forums, promotion of in situ and ex situ conservation and
investment in endogenous technologies, food safety, cul-
tural integrity, regulatory harmonization, traditional knowl-
edge and innovation, and trade and intellectual property
rights (including patents, a sui generis system, trademarks
and geographical indications). In direct relation to ABs and
“modern” biotechnological development, the Declaration
moves forward in relation to patents when it states the
intent to “Seek the creation of an international regime to
effectively promote and safeguard the fair and equitable
sharing of benefits arising from the use of biodiversity and
its components. This regime should contemplate, inter alia,
the following elements: certification of legal provenance
of biological materials, prior informed consent and mutu-
ally agreed terms for the transfer of genetic material, as



requirements for the application and granting of patents,
strictly in accordance with the conditions of access agreed
by the countries of origin.”

Such a regime might be declared incompatible with
some international trade agreements, such as TRIPS, but
it is precisely in these forums, where the presence and
common understanding between these countries must be
consolidated. The group of “Like-minded Megadiverse
Countries” was formally presented at the Sixth cop of the
CBD, on April 2002. The effect among other countries and
regional groups was significant, because it modified the
ongoing block negotiation scheme and was perceived as
strong and innovative.

The most significant contribution of the group was the
introduction of a call for action to “negotiate within the
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framework of the Convention on Biological Diversity,
bearing in mind the Bonn Guidelines, an international
regime to promote and safeguard the fair and equitable
sharing of benefits arising out of the utilization of genetic
resources” within the Plan of Implementation adopted
by the World Summit on Sustainable Development in
Johannesburg. These efforts culminated recently in the
decision of the Conference of the Parties of the CBD to
start negotiation of an international regime on ABS of ge-
netic resources, at the heart of which are the development
of user measures and coordination mechanisms among
legal systems, primarily through the development of the
Certificate of origin/source/legal provenance of genetic
resources.

Conclusions and Recommendations

The transboundary nature of the distribution of genetic
resources and its implications for ABS can be summarized
in the following question: in what role does the owner
of the land grant any PpIC if the genetic resources are also
found in other regions? Furthermore, attaching the benefit
distribution to the granting of piC has exclusion implica-
tions, since it would only compensate the person granting
pIC and not other custodians of the resource. Thus, the ap-
proach of the landowner as the only relevant right holder
may create more problems than benefits.

A good solution may be the concept of mutually agreed
terms, once it has been clearly distinguished from the pic
in the national legislation and provided that the owner of
the resource (the State) is given the right to grant it. This
is one of the justifications for the cBD’s demand for piC
from the providing country, and it should remain the same
when translated to national legislation. In turn, the right to
negotiate the mutually agreed terms of the specific access
agreement could be the right granted to the owner of the
land which could be justified as a right to make a sustain-
able use of the genetic resources found in his property.
Obviously, this proposal implies a deep change in the
perception of the role of the landowner and will require
some other adjustments.

The only articles directly regulating biotechnological
bioprospecting in Mexico are Article 87 BIS of EEEPGA
and articles 101 and 102 of SFDGA. Despite the fact that
the SFDGA does make the CBD’s comprehensive recogni-
tion of the undeniable relationship between environmental
regulation, rural development, traditional knowledge and
practices, industrial applications, trade, and intellectual
property, it has a limited scope. Therefore, even though
both instruments incorporate the two main principles stated
in the cBD: (prior informed consent and benefit sharing),
the ABS legal framework as a whole lacks that important
recognition. Since access to genetic resources is differ-
ent from other processes of appropriation of biological
resources, it seems reasonable to continue the efforts
to develop a comprehensive Law on Access to Genetic

Resources and Benefit Sharing that contributes clarifica-
tion, principles, and operative mechanisms, including de-
rived standards for specific sectors and material transfer
agreement models.

The use of genetic resources is considered of public
utility in Mexico, and this simple statement is of great
importance because it empowers the State to defend a
public interest. It also has the advantage that the concept
of public interest has been properly defined in courts and
literature; thus, it is not a new concept to regulate and
control. Whereas there is a common understanding that
genetic resources belong to the State, the “fragmentation of
the property right” into a right of disposition (on behalf of
the State) and right of use (on behalf on private individuals)
is helpful in considering different levels of legal interest
in the resource. Such an approach, taken by the wGa is of
great importance (Dfaz y DiAZ 2000) because it allows
for an evaluation based on both the requirements of the
owner (the State) and those of the holder of the right to a
sustainable use of the resource. Furthermore, it provides
the basis for having the owner of the land as negotiator of
the mutually agreed terms.

We must consider if a sector-specific approach is more
convenient than a comprehensive approach. Due to the
importance of the issue, an initial comprehensive regula-
tion, comprising all species, is necessary in order to achieve
coherence, and then continuing with a sector-by-sector
specific regulation through official standards.

The development of policies regarding genetic re-
sources has to consider scenarios of diffuse property, of
common goods, and of collective innovation. To address
these issues, profound changes in legal principles have to
be considered, since most property rights are recognized
for individuals and not for collective entities. Many legal
concepts whose validity is taken for granted may be in
serious contradiction with collective rights. Traditional
knowledge and genetic resources are some of the areas in
which collective rights have a clear and positive contribu-
tion to make in the development of the rights of farmers
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and indigenous peoples.

The discussions of biopiracy and bioprospecting have
taken place and found their way into regulation in many
countries for more than a decade now (e.g., India). In the
Pacific region, countries like the Philippines and Malaysia
(see Chapters 7 and 11) have made strong steps forward
in regulating access, as has the Andes region (see Chapter
4) with its debates and common regulation. Mexico is lag-
ging behind in the participation in these debates. Mexico’s
megadiversity is principally distributed in indigenous and
peasant lands, and the political perception these sectors
have of bioprospecting is fundamental for its future
legitimacy. Appropriate access and transfer of relevant
technologies are tied together and by definition need an
actor to give or receive the technology.

Further discussions on the use of genetic resources
in Mexico may well lead to the consideration of these
resources as a priority area for the nation. If such an ap-

proach reaches a consensus, it will probably prove useful
to consolidate a public policy on these issues, setting the
stage for a deeper discussion on the path Mexico will take
in terms of biotechnological development and the prospect-
ing and appropriation of our own biological and genetic
resources. Such an approach need not affect private invest-
ment or property. The CBD is an international agreement,
but countries adhering to it need to adjust to local condi-
tions. The contradictions implicit in this process touch the
fibers of nationalism and radicalize reactions against the
commodification of life (GORG and BRAND 2000).

It is interesting to note that many of the social de-
mands against bioprospecting can be read as demands for
a stronger State involvement. In Mexico, in the last three
decades, we have seen the systematic withdrawal of the
State from the rural sector and the costs are visible. The
lack of presence in terms of support and technical advice
for development in these areas is a central component of
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the perception of social sectors towards bioprospecting, in
a sense, saying to the State, “you have not been here for
30 years and now you are here to sell our resources”. In
a general sense they are right, and Mexico needs to face
its own contradictions. However, the implementation of
the ¢BD in all its components, particularly Articles 7, 8,
and 9 may help alleviate some of them. Thus, the extent
of the State involvement is a difficult issue. Having the
State involved in all ABS activities might create excessive
inefficiency in the ABS management and might be read as
a system that does not facilitates access but hinders it.

The implications of property rights and commercial
privileges implicit in patent rights must be fully compre-
hended in order to achieve a wider understanding that the
part of knowledge being “taken” from the public domain
(the part related to innovation) is only a small fraction of
the whole, is only for a limited period of time, and is sub-
ject to several exceptions or limitations. This emphasis on
the temporal limitation of the privileges of patents is much
too often overlooked. Besides this temporal limitation to
the appropriation process, it is also important to consider
carefully the patenting criteria in specific innovation and
industrial sectors, particularly in discussions of the revision
of Article 27.3.b of the TRIPs Agreement within the wto.
This review, and the adoption of more stringent criteria
for inventions, is a key factor in resolving adverse public
perception to patent practices and in developing respon-
sible practices in biotech-related 1PR.

The approach of demanding proof of legal provenance
of the biological material in applications for patents has
been discussed for many years now (DUTFIELD 2000) and
has been examined in working groups of the CBD. In fact,
decision v1/24 of the 6th cop to the cBD mandates further
study of the “feasibility of an internationally recognized
certificate of origin system as evidence of prior informed
consent and mutually agreed terms”. The same decision
states that “Parties are invited to encourage the disclosure
of the origin of genetic resources and traditional knowledge
in application for intellectual property rights”.

This articulation between intellectual property rights
and ABs can only be resolved with legitimacy if the process
of building a regulation involves wide consultation and
limits and criteria can be clearly set, both in access and
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intellectual property regulation. If so, the framework for
bioprospecting activities can be built in a more rational,
simple, and legitimate fashion.

A future law on access has to face the situation of
ex situ collections and develop a creative solution to the
problem; the legal situation of these collections bears di-
rectly on the issue of ABS and cannot be overlooked during
the consultation process. This includes the legal status of
material collected prior to the cBD’s entry into force, of
intellectual property rights, and of biosafety, since refer-
ence collections can be used to monitor and develop policy
related to these issues. Ex situ collections are costly, and
it is important to develop them as institutions that serve
at the same time the purposes of conservation, access to
genetic resources, and reference material for monitoring
genetically modified organisms and IPRs.

The development of a comprehensive legal framework
is urgently needed. The single most important issue to
consider is that these frameworks have to be achieved
through wide consultation and discussions if they are to be
legitimate; in particular, there must be consultation with in-
digenous peoples, peasant organizations, and civil society.
The temptation of legal reform without social legitimacy
has dominated many processes in Mexico. Such a process
may be complex but it has to be undertaken seriously by
the different political parties in Congress and by execu-
tive authorities working on these issues. A former official
of SEMARNAT (1994—2000) declared to Nature magazine
that “Mexico lacks a legal framework for bioprospect-
ing. I would not advise undertaking one of these projects
now” (DALTON 2000). Is such a recommendation still
valid? Probably yes, particularly if the project involves
indigenous territories or traditional knowledge. The main
issues to be addressed are not technical or regulatory,
and we cannot afford to be politically naive about these
processes. Figure 7 delineates the barriers that polarize
positions on ABs projects. Breaching these barriers is a
priority. As simple as they may seem, capacity building
and awareness raising on the issue of genetic resource
conservation, access, and prospecting has to be taken seri-
ously so that a policy that deals with these problems with
legitimacy can be built.
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Endnotes

I Although this sector has provisions vaguely related to genetic
resources and biotechnology, they were not developed in response
to a changing legal framework in access and benefit sharing.

2Nonetheless, the regulatory meaning of characterizing species as
“strategic” is still unknown.

3This is evident from the recently agreed upon text of the
Bonn Guidelines on Access and Benefit Sharing. The Bonn
Guidelines, document UNEP/CBD/COP/6/20, is available at http:
/lwww.biodiv.org, as are other cBD documents referred to in the
text.

4The components of biological diversity that we use are, in a simple
interpretation, biological resources. For the complete definition
see CBD, Article 2. Within the objectives, biological resources are
differentiated from genetic resources.

5 Adopted by Resolution 3/20010f the FA0 Conference on 3
November 2001.

6The extent of such involvement is a contentious issue. It could be
argued that the degree of participation currently covered in the
legislation is sufficient. However, some would like to see a stronger
presence of the State in the ABS process. An example of this has
been found in the recent discussion regarding the Nordhausen
initiative.

7See the web site of the group on Erosion Technology and
Concentration (ETc) for further information.

8The text of the Constitution and other legal references are
available at http://www.juridicas.unam.mx/infjur/ and http:
/Iwww.cddhcu.gob.mx.

9Latest amendment published in the Official Federal Gazette.

101n fact it is something different. This concept of eminent domain
derives from the notion of sovereignty of a State over its territory
and has traditionally rendered thus some confusion between the
concepts of sovereignty and property (TENA-RAMIREZ 1985). This
also justifies the understanding that the cBD does not take any deci-
sion on property rights.

U pMynicipios are the lower or primary category of state organiza-

tional authority in Mexico that reproduces the three branches of
government, with some restrictions.

12The San Andrés Agreements and the legal reform proposed by the
Comision de Concordia y Pacificacion.

13According to article 2, subsection III.

14There is a key difference regarding the relationship between the
pic and the authorization. The SFDGA requires having the pIC as a
prior condition to grant the authorization for both biotechnological
and scientific purposes. The wGA regulation on scientific collection
does not have that precedence requirement and the EEEPGA only
has the requirement for biotechnological purposes, but not for

scientific ones.

15The definition of bioprospecting is problematic: two activities are
confused. Biotechnological use assumes economic objectives,
and the presence of intellectual property considerations usually is
perceived in association with biotechnological purposes. Regarding
scientific collection regulation, WGA and the NOM-126-ECOL-2000
explicitly exclude economic and biotechnological purposes.

16Bjotechnology is defined in article 3 of the EEEPGA, incorporating
the text of the cBD.

17 Article 83 includes three activities: collection, capture, and hunt-
ing; it classifies purposes in economic, reproduction, restoration,
repopulation, reintroduction, translocation, and environmental
education (although the economic purposes are not defined).

18According to articles 4, 5 and 18.
19According to articles 50 to 55.
20 Article 420 of the Criminal Code.

21The interpretation of the Mexican Institute of Industrial Property is
stated in the document responding to a consultation made by coNa-
BIO (DDAJ.2000.232, 7 September 2000).

2271s0lation and description of gene sequences complicates the issue
further since some see them as an inventive step and some would
still view them as insufficient steps.

231n 2001, the Latin American 1cBG suspended collecting activities in
Mexico. Access to this project was granted under article 87 of the
EEEPGA that authorizes the collection of organisms for scientific
purposes. However, because of the commercial and biotechnologi-
cal nature of the project, access should have been granted under
article 87 BIs that regulates the collection of samples for biotechno-
logical purposes. When this contradiction became clear the project
suspended activities and no collections have occurred in recent
years.

24The director of the Latin American ICBG in Mexico, Robert Bye,
presented, in the viI Latin American Botanical Congress in 1998,
a round table called “The Convention on Biological Diversity:
Opportunity or Limitation for the Use of Germplasm”, reflecting
the sentiment of the complications that the new framework imposes
upon scientists.

25The applicable legislation states that the National Institute of
Ecology (INE) has the authority to act, upon delegation of SEMAR-
NAT’s faculties, as representative of the Federation where Federal
Land is involved. On the other hand, the applicable legislation
also stated (bearing in mind that administrative regulations have
changed since then) that the responsibility to issue authorizations
to use wild flora and fauna fell within INE faculties.

26For which CONABIO acts as trustee. This was envisioned as a means
to exercise the right to benefit sharing by the owner of the land
where the genetic resource is located.
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27Signed by the National Association of Trading Enterprises of Rural
Producers, the National Union of Regional Autonomous Peasant
Organizations, the National Association of Democratic Lawyers,
the Group of Environmental Studies, Greenpeace Mexico, the
Studies Center for Change in Rural Mexico, the Permaculture
Network (Red de Permacultura), the Citizen Committee for the
Defense of Mexico’s Cultural and Natural Heritage, and four indi-
viduals belonging to research institutions.

28This legal procedure, analogous to a suit, recognizes that protecting
the environment with society’s participation requires the widening
of the concept of legal interest and extends it to any individual.

29 As stated in the CBD, “biotechnology” is any technological ap-
plication that uses biological systems and living organisms or their
derivatives to create or modify production processes or for specific
uses. This includes a wide set of technologies, such as tissue cul-
ture, genetic engineering, and fermentations, among others.

30Sandoz-Pharma does not exist anymore as such; in 1993, it merged
with Ciba to form Novartis. A couple of years later, the agriculture
branch of Novartis was sold to other firms in order to concentrate
their business in the pharmaceutical area. The uzAcHI-Sandoz con-
tract ended in 1998, almost at the same time that Sandoz merged
with Ciba.

31The authority neglected proper consideration of the IBT as an es-
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sential part of the bioprospecting agreement which has an impact
upon the existence of a suitable recipient of possible technology
transfers.

32omiEcCH is the Organization of Indigenous Healers of the State of
Chiapas.

33 compritcH is the Council of Indigenous and Traditional Medicine
Men and Parteros (Birth supervisors) of Chiapas.

34compiTcH currently markets a limited number of herbal remedies
and nutritional supplements.

35For the Senate there are two relevant committees: the Committee
of Health, Social Security, Environment, Natural Resources, and
Fishery and Committee of Legislative Studies. For the House of
Representatives, it is the Committee of Rural Development.

36n the Senate on 26 April 2001. Available at URL: http://
www.senado.gob.mx/gaceta/51/index.html. In the House on 29
April 2002. Available at URL: http://camaradediputados.gob.mx/
gaceta/.

37According to Decision 1, subsection d) of the Cancun Declaration,
issued by Ministers in charge of the Environment and Delegates
from Brazil, China, Colombia, Costa Rica, Ecuador, India,
Indonesia, Kenya, Mexico, Peru, South Africa, and Venezuela, who
convened in Cancun, Mexico, on 18 February 2002.
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